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OPINION
PER CURIAM.

A magority of the en banc court (Judge Ferguson, joined by
Chief Judge Schroeder and Judges Pregerson, Tashima, Paez
and Berzon) concludes that the officers did not have probable
cause to enter Johnson's property, and were not in hot pursuit
when they searched the area outside the mushroom shed. That
same majority aso concludes that whether the search took
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place within the curtilage is a question that must be deter-
mined in the first instance by the district court.

A different mgjority (Judge Kozinski, joined by Judges

Trott, T.G. Nelson, Silverman, Gould and Paez) concludes
that, under Ornelas v. United States, 517 U.S. 690 (1996), the
determination of the curtilage must be reviewed de novo on
appeal. Of those, five judges (Judge Kozinski, joined by
Judges Trott, T.G. Nelson, Silverman and Gould) conclude
that the search took place outside the curtilage.

On the probable cause issue, the decision of the district

court isSREVERSED. On the curtilage issue, we REMAND
to the district court for a determination of whether the search
lay within the curtilage and any other issues necessary to the
disposition of this case. The pandl retains jurisdiction over the
case in the event of any further appeals.

FERGUSON, Circuit Judge, with whom Chief Judge
SCHROEDER and Circuit Judge PREGERSON join; Circuit
Judge TASHIMA joins with respect to al of the opinion
except Part 111.B &, b, ¢, and d; Circuit Judge PAEZ joinswith
respect to all of the opinion except Part 111.A; and Circuit
Judge BERZON joins with respect to all of the opinion except
for Part I11.B and the final two sentences of Part I11.A:

In an attempt to apprehend another person who was amis-
demeanor suspect last seen 30 minutes previously and whose
whereabouts were unknown, state sheriff officers broke into
Michael Johnson's fenced and locked residential yard on his
rural Washington property without a warrant. While searching
hisyard, officers smelled marijuanain a detached shed. Asa
result of this warrantless search, a search warrant was issued
and Johnson was subsequently indicted on one count of man-
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ufacturing marijuanain violation of 21 U.S.C. 88 841(a)(1)
and (b)(1)(B). Prior to entering a conditional pleaof guilty,
Johnson filed a motion to suppress the evidence gained as
result of the search.

The district court denied Johnson's motion, determining

that the search was justified under the hot pursuit and exigent
circumstances exceptions to the warrant requirement of the
Fourth Amendment. In affirming the district court, the three-
judge panel of this Court assumed that the shed was not in an
open field but was part of the curtilage. United States v. John-
son, 207 F.3d 438, 543-44 (9th Cir. 2000). However, the dis-
trict court did not make any finding or conclusions page
regarding the open field-curtilage question.

We therefore:

1. REMAND the case to the district court for factua find-
ings and conclusions on whether the shed wasin an open
field or part of the curtilage, a matter not developed by
the district court.

2. REVERSE the district court on the issue of the warrant
reguirement, a question that was fully developed in the
district court and by the three-judge pand.

In February 1998, Washington State Child Protective Ser-
vice ("CPS") asked Deputy Chris Kading of the Skagit
County Sheriff's Office to check on the welfare of the chil-
dren living in Steven Dustin Smith'sresidence in rural Skagit
County, Washington. Deputy Kading ran a check on Smith

and discovered that Smith had five outstanding arrest warrants
for misdemeanor offenses.1

1 These included charges of driving under the influence, driving while
his license was suspended, resisting arrest, malicious mischief, and crimi-
na impersonation.
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On February 14, 1998, Deputy Kading drove by Smith's
residence and noticed that he was standing outside his home.
As Deputy Kading pulled into the driveway, Smith began to
run. Deputy Kading ordered Smith to stop, which he did.
Once he confirmed Smith's identity, Deputy Kading told him
that he was under arrest and ordered him to turn and place his
hands behind his back. According to Deputy Kading, Smith
became very agitated. He began clenching his fists and |ook-
ing at the deputy's gun. Deputy Kading unsuccessfully
attempted to calm Smith with "verbal judo.” Smith made no
sudden moves towards Kading, but instead turned to look off
down the road. When he turned back to Kading, Kading
sprayed his face with pepper spray because, he felt, the "ver-
bal judo" was not working. Smith dropped to his knees and
covered his eyes with his hands. Deputy Kading grabbed
Smith and attempted to handcuff him, but Smith broke free
and began running down the highway.

The attempted arrest took place at atrailer park located at
3090 South Skagit Highway. Approximately 157 feet west
down the highway, a steep and rocky driveway led to the
home of Smith's mother and step-father. Approximately 1254
feet in the same direction lay the driveway of Defendant
Michael Johnson. All of these locations were south of the
highway.

Deputy Kading returned to his vehicle and began pursuing
Smith. As he drove down the highway, he saw Smith leave
the road and run south straight into the woods. At this point,
Smith was approximately halfway to Defendant Michagl
Johnson's driveway. Deputy Kading quickly lost sight of him
in the thick brush. Although his testimony is somewhat con-
fusing, Kading apparently believed that Smith would remain
in the woods between Johnson's residence and Smith's moth-
er's house.2

2 The relevant testimony from Deputy Kading's direct examination fol-
lows:
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Kading radioed for back up and requested a canine unit. He
turned down along, twisting driveway and followed it back
250 yardsinto the woods until he came to a 14-foot locked
gate with a"No Trespassing” sign. A 5-foot high cyclone
fence extended in both directions from the gate. Thiswas
Johnson's driveway. Kading then returned to the Smith resi-
dence for his pepper spray, came back, and waited by the
locked gate for backup.

Approximately 15 minutes later, Deputy John Rose was
directed by Kading to drive to Smith's mother's house and
wait there. Ten minutes later, Deputy Sigman met Kading at
the gated entrance to Johnson's yard. The three deputies dis-
cussed the situation and formulated a plan in which Kading
and Sigman would enter Johnson's property and proceed
through the woods toward Smith's mother's house.

Q: Where did you think he was going at that point?

A: | thought it seemed logical for him to run directly to his par-
ents house

What | dois| getin my patrol vehicle, and | drive down to the
next road, the next accessible road which | believe may get me
closer to him, and drive up the road and encounter a gate.

Q: Now, why did you go further west, which turns out to be
Mr. Johnson's driveway? Why do you drive in that direc-
tion?

A: Because my gut feeling was he's not going to double back
and go up his mother's driveway, because he's thinking I'm
thinking he's going to go to his mom'’s house. I'm going to

go down thisdirection | think he'strying to get away from
me going thisway. | don't think he's going to make acircle.

Q: But you had just said you thought he was going to his moth-
er's house.

A: Right. Be he doesn't -- my gut feeling wasto go this direc-
tion.
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In order to pursue Smith, the officers felt they needed to get
through the locked gate. They could not open the padiock;
instead, according to Kading, there was enough "play” in the
locking mechanism to allow the officers to "manipulate” the
hasp of the gate and gain entry while keeping the padlock
locked. Once inside the gate, the officers drove up the drive-
way approximately 50 yards and parked their vehiclein a
yard. On theright side of the driveway was Johnson's house.
On the left Side of the driveway, approximately 30 yards from
the house, was alarge dog kennel enclosed by achain link
fence. Behind the dog kennel was a small "mushroom shed."3
The shed was about 40-50 yards from the house. None of the
residential area had been visible from the gate.

The first thing the officers did was knock on the door of
Johnson's home to see if hewas in and aert him to their pres-
ence. When they received no answer, they began searching
his property for Smith. First, they checked a covered patio
near the back of the residence to seeif Smith was hiding
there. Next, they checked the outer area of the kennel. The
officers then peered into two old vehicles parked next to the
kennel and looked under a blue tarp that was spread out near
the cars. Finally, the officers followed atrail behind the ken-
nel to the mushroom shed, which was locked with a new pad-
lock. When the officers were within one or two feet of the
door of the mushroom shed, Kading smelled what he knew
from training was marijuana. He tried to open the door to the
shed, but the padlock prevented him. At this point, the depu-
ties left Johnson's property and drove to Smith's mother's
house. They did not continue their planned search in the
woods, and Smith was never found.

A state search warrant was subsequently obtained based on
Kading's and Sigman's observations while on Johnson's
property. On February 19, 1998, the warrant was executed
and 553 marijuana plants were recovered. On April 23, 1998,

3 Johnson refersto this structure as a " mushroom shed" because the pre-
vious owners had used the shed to grow mushrooms.
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Johnson was federally indicted on one count of manufacturing
marijuanain violation of 21 U.S.C. §8 841(a)(1), and
841(b)(1)(B).

Prior to entering a conditiona plea of guilty, Johnson filed
amotion to suppress, arguing that the deputies violated the
Fourth Amendment when they conducted a warrantless search
of hisproperty. The district court judge held an evidentiary
hearing and denied the motion, basing her ruling primarily on
the existence of "hot pursuit” or "exigent circumstances.”
Johnson subsequently pled guilty to the filed charges, but pre-
served his ability to appeal the denial of his motion to sup-
press.

Although both the parties and the district court focused
attention on the "exigent circumstances' and"hot pursuit”
exceptions to the Fourth Amendment warrant requirement, it
also must be determined whether the fenced area around the
residence that was searched was subject to Fourth Amend-
ment protection.

A.

The Fourth Amendment protection against warrantless
searches extends to the curtilage around one's home.
"Whether an areais within the protected curtilage of a home
isan essentially factual inquiry" that we review for clear
error. United States v. Soliz, 129 F.3d 499, 502 (9th Cir.
1997). The Second Circuit has "assumed, without deciding,"
that areview of acurtilage determination was affected by
Supreme Court's holding in Ornelasv. United States, 517
U.S. 690, 699 (1996), that determinations of probable cause
and reasonabl e suspicion should be subject to de novo review.
United Statesv. Reilly, 91 F.3d 331, 331 (2d Cir. 1996). On
the other hand, the Seventh Circuit has explicitly cited
Ornelas for the proposition that curtilage is afactual determi-
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nation to be reviewed under a"clearly erroneous " standard.
United States v. Shanks, 97 F.3d 977, 979 (7th Cir. 1996).

In this case, the facts regarding the curtilage issue and

any determination based therein are very complex, as demon-
strated by the discussionsin this opinion and the dissent.
Regardless of what type of review must ultimately be made,
itisvita for the district court to first make findings of fact
upon which that review can be based. Because a mgjority of
the judges on the panel reach the dispositive issue and agree
that the search violated Fourth Amendment protections, we
leave for another panel the question of resolving what stan-
dard of review this Court applies to curtilage determinations.
See United States v. Crespo de Llano, 830 F.2d 1532, 1542
n.2 (9th Cir. 1987) (holding that disagreement over standard
of review was dictum where a mgjority agreed on the ultimate
conclusion). The Court should wait for a case in which the
district court makes explicit findings about curtilage before
determining our standard of review for thisissue. Thiscaseis
therefore remanded to the district court for a determination of
the curtilage issue. See United Statesv. Furrow , 229 F.3d
805, 817 (9th Cir. 2000); United States v. Traynor, 990 F.2d
1153, 1156-57 (9th Cir. 1993).

In United States v. Dunn, 480 U.S. 294, 301 (1987), the
Supreme Court directed that questions of curtilage should be

resolved with particular reference to four factors: the
proximity of the area claimed to be curtilage to the
home, whether the areaiisincluded in an enclosure
surrounding the home, the nature of the usesto

which the areais put, the steps taken by the resident
to protect the area from observation by people pass-

ing by.

The Court stressed that these factors cannot be"mechanically
applied," but are merely "useful analytical tools' to determine
whether an areaisto be protected from unconstitutional
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searches and seizures. 1d. The position taken by the dissent
illustrates why this Court should not determine curtilage ques-
tions with no guidance from the district court as the fact-
finder. The findings by the dissent, as demonstrated below,
miss essential el ements in the determination of curtilage.

B.

In undertaking the four-factor analysis outlined in Dunn,

the district court must be mindful of two additional factors
that are important here. First, the government has conceded
that it has the burden of proof in this case to show that the
search was not within the curtilage of Johnson's residence.
Second, the Johnson property had been under surveillance by
members of the Skagit County Inter-Loca Drug Enforcement
Unit, who suspected that Johnson was growing marijuana on
his property. At no point during their investigation did these
officers enter the area inside Johnson's gated yard, which he
contends is the curtilage of hisrural property.

a. Proximity

Generdly, "thereis not any fixed distance at which curti-

lage ends." United States v. Depew, 8 F.3d 1424, 1427 (9th
Cir. 1993). It must be determined on a case-by-case basis.
Dunn, 480 U.S. at 301. The Second and Third Circuits have
noted the importance of considering whether the areain ques-
tionisinarural, urban, or suburban setting. See United States
v. Reilly, 76 F.3d 1271, 1277, on reh'g, 91 F.3d 331 (2d Cir.
1996) (concerning arural property); United Statesv. Acodta,
965 F.2d 1248, 1256 (3d Cir. 1992) (concerning an urban
property); see also United States v. Seidel, 794 F. Supp. 1098,
1103 (S.D. FL 1992) (concerning a suburban property). These
courts have reasoned that the curtilage of ahomein arural
area could extend farther than the curtilage of ahomein an
urban or suburban setting. Rellly, 76 F.3d at 1277 (stating that
"on alarge parcel of land, a pond 300 feet away from a dwell-
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ing may be asintimately connected to the residence asisthe
backyard grill of the bloke next door").

The dissent does not distinguish between ayard and afield
inarura area. Caling afenced-in area around arural home
an "open field" does not makeit so. It isstill ayard, even if
somewhat larger than yards in urban areas. The redlities of
rura country life dictate that distances between outbuildings
will be greater than on urban or suburban properties and yet
still encompass activities intimately associated with the home;
thisis the nature of the "farmstead.” Recently this Court, in
United States v. Furrow, 229 F.3d 805, 817 (9th Cir. 2000),
endorsed thisanalysis in adopting a district court's finding
that 100 feet was within the curtilage based in part on the
"rural nature of the premises.”

b. Enclosure

The second factor analyzes whether the areaisincluded
within an enclosure surrounding the home. "[F]or most

homes, the boundaries of the curtilage will be clearly marked;
and the conception defining curtilage -- as the area around

the home to which the activity of home life extends -- isa
familiar one easily understood from our daily experience.”
Dunn, 480 U.S. at 302 (quoting Oliver v. United States, 466
U.S.170, 182, n.12 (1984)). While not conclusive,"fencing
configurations are important factors in determining curtilage.”
Dunn, 480 U.S. at 301 n.4. In rura pieces of property, as here,
natural boundaries such as thick trees or shrubberies may also
indicate an area "to which the activity of home life extends.”
Dunn, 480 U.S. at 302 (quoting Oliver, 466 U.S. at 182). See,
e.q., Rellly, 76 F.3d at 1277 (finding that hedgerows and thick
trees created a sufficient enclosure to determine curtilage).

Johnson's property consists of over 12 acres of wooded
land. Within the twelve-plus acres, arelatively small yard is
enclosed by afive-foot high fence. This section encloses the
house, the dog kennel, and the mushroom shed. Although

9199



there are some smaller fences within this yard, none of the
internal fencing segregates the house from the shed. Asthis
yard is surrounded by dense woods and underbrush, the only
access to the mushroom shed is from Johnson's driveway and
residence.

C.Use

Prior to beginning their search, the officers possessed no
objective data that the mushroom shed was not used for inti-
mate activities associated with the home. Other circuits that
have addressed the issue have found that officers must have
"objective data' about the use of the area prior to entry. See
Daughenbaugh v. City of Tiffin, 150 F.3d 594, 599 (6th Cir.
1998) (finding search unreasonable when officers lacked prior
objective knowledge that area searched was not used for
activities of the home); Reilly, 76 F.3d at 1279 (Second Cir-
cuit) (rgjecting the government's argument that the officers
had "objective data" about the use of the outbuilding because
the officers smelled marijuana after they entered the prop-
erty); United States v. Swepston, 987 F.2d 1510, 1515 (10th
Cir. 1993) (same).

In Dunn, although the Supreme Court relied on information
obtained both before (aeria photographs) and after (smell of
phenylacetic acid) the search began, it emphasized that it
found "especially significant” the fact that the law enforce-
ment officials possessed "objective data” that the barnin
guestion was used to manufacture drugs before entering the
property. Dunn, 480 U.S. at 302. Justice Scalia's concurrence
joined in the majority opinion with the exception of this para-
graph. Id. at 305 (Scdlia, J., concurring). In his opinion, the
only significant factor was that the barn was being used for
illegal activity; it did not matter whether the officers knew it
prior to their entry. Id. Dunn requires that when determining
the "use" of an area, the officers cannot rely, as was done in
this case, exclusively on information they learn after the
search begins.
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We have never held that an officer lacking any prior objec-
tive knowledge of the use of an outbuilding may approach it
free of Fourth Amendment constraints. See, e.q. , Depew, 8
F.3d at 1426-1427; Calabrese, 825 F.2d at 1350.

d. Visibility

The fourth Dunn factor focuses on the steps taken by John-
son to prevent observation of the area from passers-by. No
part of the residential areais visible from the highway or from
the gate. Johnson purchased the property precisely because it
wasin arura and secluded area, and one of his reasons for
constructing the fence was to keep out neighbors. Only two
other people (the meter man and propane man) had keysto
the padlock. Under these circumstances, Johnson appears to
have made every effort to prevent the public from observing
the residential portion of his property. See Depew, 8 F.3d at
1428 (outbuilding within curtilage where Depew made sin-
cere effort to keep public from viewing his property).

The dissent suggests that the fact that Johnson's fences did

not block visibility isimportant to this inquiry. The uncontro-
verted testimony of the officers, however, indicated that the
woods and underbrush surrounding Johnson's yard did block
visibility. Indeed, thisis why Smith was so difficult to follow.
Physical boundaries may protect one's privacy. See Rellly, 76
F.3d at 1277; Daughenbaugh, 50 F.3d at 599; Schroeder, 129
F.3d at 442. The dissent's position, taken to its logical
extreme, would place a considerably greater economic burden
on rural residents who wish to fence in their property and find
that chain-link fence is the most cost-effective way to do so.
Privacy interests, however, do not depend on the wealth of a
suspect.

State law is aso relevant to determining the reasonableness
of police activities under the Fourth Amendment. Reed v.
Hoy, 909 F.2d 324, 330 n.5 (9th Cir. 1990) (citing_Tennessee
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v. Garner, 471 U.S. 1, 15-16 (1985)).4 Washington courts
have consistently held that its state constitution and laws are
more protective of privacy than federal laws:

[T]he presence of the long history of territorial and
state laws prohibiting trespass indicates that Wash-
ington places important emphasis on a person's right
to exclude others from his or her private property,
regardless of the size or developed state of that prop-

erty.

State v. Johnson, 879 P.2d 984, 990 (Wash. App. 1994). The
officers who intruded upon Johnson's property were local and
state officials to whom the Washington Constitution applies.
The state congtitution, however, creates a heightened expecta
tion of privacy from intrusion by these officers.

Under the Washington Congtitution, the test is whether the
government intruded upon the defendant's "private affairs.”
State v. Myrick, 688 P.2d 151, 154-55 (Wash. 2d 1984). See
supranote 7. In State v. Thorson, 990 P.2d 446, 448-50
(Wash. App. 1999), the Washington Court of Appeaswas
asked to consider the legitimacy of a search where officers on
arural island strayed from the property for which they had a
search warrant to another parcel. In holding that the search
violated the Washington Constitution's privacy protection, the
court focused on subjective expectations of privacy and stated
that

Myrick requires us to look to the nature of the prop-
erty, the expectation of privacy it reasonably sup-

4 This does not change our ruling in United States v. Chavez-Vernaza,

844 F.2d 1368, 1374 (9th Cir. 1987) that a state exclusionary rule will not
trump an application of federal law in afederal court. Our inquiry rather
isinto the effect state law may have on the subjective expectations of
Johnson and the objective expectations of the local sheriffsregarding his

property.
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ports, and the nature of the intrusion to answer the
ultimate question: Whether the government's intru-
sion violated a privacy interest which citizens of this
state have traditionally and justifiably held safe from
governmental trespass absent a warrant.

Id. at 449. One of the officers who conducted the search in
this case testified as to the kennel, located near the shed, that
"if 1 would have been a private citizen driving up and parked
where | did, I'd believe that the kennel would have been
attached to that residence.” Despite the fact that local drug
enforcement had suspected "for some time" that Johnson was
growing marijuanaon his property -- and apparently had per-
formed fly-overs of the area -- they did not fedl at liberty to
enter and investigate the yard around his house.

Based on the combination of the (1) the rura setting, (2)

the fence around the home and shed, (3) the lack of objective
data pointing to illegal activity prior to entry, and (4) the
inability to see the shed from the "open fields, " one could find
that the shed was "so intimately tied to the home itself that it
should be placed under the home's “'umbrella of Fourth
Amendment protection.” Dunn, 480 U.S. at 301.

V.

While the issue of curtilage in this case remains unsettled,

the district court fully developed its ruling that the warrantless
search of Johnson's property was justified and not entitled to
Fourth Amendment protections. Our inquiry now is whether
the officers warrantless search of Johnson's property isjusti-
fied under the Constitution's Fourth Amendment protections.

If it is not, the marijuana plants seized as result of that search
should be suppressed as fruit of the poisonous tree. Wong Sun
v. United States, 371 U.S. 471, 487 (1963). Wereview de
novo the validity of awarrantless search. United Statesv. Van
Poyck, 77 F.3d 285, 290 (9th Cir. 1996).
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[3] "Itisa basic principle of Fourth Amendment law' that
searches and seizures inside a home without a warrant are pre-
sumptively unreasonable.” Payton v. New York , 445 U.S. 573,
586 (1980). The presumption of unreasonableness can be
overcome, however, when the police confront an exigent cir-
cumstance like afleeing felon. See Wisconsin v. Welsh, 466
U.S. 740, 749-50 (1984). In these situations, the exigent cir-
cumstance relieves the police of the obligation of obtaining a
warrant. Murdock v. Stout, 54 F.3d 1437, 1441 (9th Cir.
1995). The exigent circumstance does not, however, relieve
the police of the need to have probable cause for the search.
Id. As aresult, when the government relies on the exigent cir-
cumstances exception, it still must satisfy two requirements:
first, the government must prove that the officer had probable
cause to search the house; and second, the government must
prove that exigent circumstances justified the warrantless
intrusion. United Statesv. Lai, 944 F.2d 1434, 1441 (9th Cir.
1991). Based on the record before us, the government failed

to satisfy either requirement.

A.

Probable cause is hardly a new concept. See U.S.

CONST. amend. IV ("Theright of the people to be securein
their persons, houses, papers, and effects, against unreason-
able searches and seizures, shall not be violated, and no War-
rants shall issue, but upon probable cause. . ." ). For over 75
years, the Supreme Court has stated that probable cause exists
when the "facts and circumstances' before the officer are suf-
ficient to warrant a person of reasonable caution to believe
that the items sought will be found in the place to be searched.
See Brinegar v. United States, 338 U.S. 160, 175-76 (1949);
Carrall v. United States, 267 U.S. 132, 162 (1925). The
Supreme Court has emphasized that probable cause"de-
mands" factual "specificity” and "must be judged according
to an objective standard.” Terry, 392 U.S. at 21-22 n.18.
"Anything less would invite intrusions upon constitutionally
guaranteed rights based on nothing more than inarticulate
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hunches, aresult this Court has consistently refused to sanc-
tion." Id. at 22. (emphasis added).

By his own testimony, Officer Kading was led to Johnson's
property by no more than a"gut feeling” that Smith would be
there. The Supreme Court, however, has made it clear that
"hunches' are insufficient to establish reasonable suspicion,
let alone probable cause. See United States v. Wardlow, 528
U.S. 119, 123-24 (2000) (stating that reasonable suspicion,
which is "less demanding than probable cause, " requires an
officer to articulate more than an "unparticularized suspicion
or "hunch'"); Terry v. Ohio, 392 U.S. 1, 27 (1968) (same);
United Statesv. Kerr, 817 F.2d 1384, 1387 (9th Cir. 1987)
(emphasizing that even for aTerry stop,"hunches aone will
not withstand constitutional scrutiny”).

Officer Kading did not provide a single objective fact to
support his hunch or establish that it provided probable cause
to rummage around Johnson's yard. At the suppression hear-
ing, Officer Kading testified that heinitially thought that it
was "logica" that Smith would turn left (southeast) in the
woods and head directly toward his parent's house. He was so
confident of this prediction that when he radioed for backup,
he told the responding officers to proceed to Smith's parent's
house. Soon afterward, however, he had second thoughts. He
stated that he tried to get inside of Smith's head and outsmart
him. He speculated that if Smith thought that the officers
would go to his parent's house, Smith would do the opposite
and run toward Johnson's house (southwest). When asked
how he came to this conclusion, Officer Kading admitted that
it wasjust a"gut feeling."

We find no objective facts in the record to support Officer
Kading's "gut feeling." For example, Officer Kading does not
claim that he saw footprints leading toward Johnson's prop-
erty, heard sounds coming from Johnson's property, or
observed broken branches on the trees leading toward John-
son's property. The only thing that Officer Kading knew was

9205



that a haf hour earlier, Smith had run into the woods halfway
between Johnson's driveway and Smith's driveway and that
Smith's mother lived nearby, in the opposite direction of
Johnson's house.

That is the extent of the objective facts. None of these facts
make it any more likely that Smith was hiding on Johnson's
property rather than in some other location in the surrounding
area. Police officers do not obtain probable cause to conduct
a search in one place based on the lack of probable cause to
search another place. They obtain probable cause because the
factsindicate that they will find what they are looking for in
the place to be searched. See Terry, 392 U.S. a 22. No such
facts exist in this case.

Moreover, we are at aloss as to why, given the facts before
us, Officer Kading reached his decision to search Johnson's
property at all. Officer Kading was chasing Smith in his car;

it seems likely that once Smith ran into the woods he would
avoid areas where cars could travel. Apparently, thisis
exactly what happened. After all, thiswas a sparsely popu-
lated rural area. The terrain was hilly and covered with thick
brush and trees. Johnson's property alone consisted of over 12
acres and the neighboring lots were a similar size. Once Smith
got into the woods and Officer Kading lost sight of him,
Smith's options were unlimited. He could have run east
toward his own property; he could have run southwest past
Johnson's property; he could have stayed in the woods by the
highway and used it as alookout post; or he could have
watched Kading drive down Johnson's driveway and then run
north across the street into the woods on the other side of the
highway. If he had wanted shelter, Smith could have sought
shelter on his parent's property, his own property, some other
neighbor's property, or out in the woods.

These facts are analogous to those in United States v. Wind-
sor, 816 F.2d 1394 (9th Cir. 1987), vacated on other grounds,
846 F.2d 1569 (9th Cir. 1988) (en banc). In Windsor, the
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police followed a bank robber to a"small two-story “residen-
tial hotel' " and watched him "disappear " into the building.
Id. at 1395-96. The police went room to room and demanded
that the occupants open their doors. I1d. at 1396. The police
eventually found the person they were looking for. 1d.

On appedl, we rejected the government's argument that the
"hot pursuit” exception justified the warrantless search. We
stated that inside a hotel, each room enjoys its own zone of
protection from unreasonable searches and seizures. Id. at
1397. Based on this principle, we held that although the police
had probable cause to enter the hotel, they did not have proba-
ble cause to search any particular room. Id.

The Appellant in this case argues persuasively that, like the
individual hotel roomsin Windsor, al of the homesin the
areawhere the police saw Smith enjoyed a zone of privacy
that they could not invade without probable cause. In fact,
Johnson presents an even stronger case. In Windsor, 816 F.2d
at 1395-96, the police at least knew that the suspect was
somewhere in the hotel; they just did not know in which room
he was hiding. By contrast, in this case, the area where Smith
was last seen is sparsely populated and covered with thick
brush and trees. Johnson's property aone contains over 12
acres and the adjoining property where Smith was last seenis
at least as big. The hiding places are potentially endless. This
is especialy true given that Smith was probably very familiar
with the terrain in this area. Furthermore, the police in Wind-
sor caught their man; Smith remains at large.

There is ssmply no way to transform Officer Kading's

"gut feeling” into "probable cause." The Supreme Court has
clearly stated that gut feelings and inarticulable"hunches' do
not equal reasonable suspicion, let alone probable cause. War-
dlow, 528 U.S. at 123-24; Terry, 392 U.S. at 27. Based on this
well-established precedent, we hold that probable cause did
not exist here.
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B.

Our decision would not be altered even if the Government
were able to show probable cause. "[N]o amount of probable
cause can justify awarrantless search or seizure absent “exi-
gent circumstances.' " Horton v. California, 496 U.S. 128,

137 n.7 (1990). See dso Lal onde v. County of Riverside, 204
F.3d 947, 954 (9th Cir. 2000). The Government suggests that
the exigent circumstances that prevented Deputy Kading from
attempting to secure a search warrant was the deputy's "hot
pursuit" of Smith. We hold otherwise.

The hot pursuit exception to the warrant requirement

only applies when officers are in "immediate” and "continu-
ous' pursuit of a suspect from the scene of the crime. Welsh,
466 U.S. at 753; United States v. Salvador, 740 F.2d 752, 758
n.5 (9th Cir. 1984), cert. denied 469 U.S. 1196 (1985). In
addition, the critical time for determining whether any exi-
gency exists is the moment the officer makes the warrantless
entry. They cannot rely on exigencies discovered once they
areinside. United Statesv. Lindsey, 877 F.2d 777, 781 (Sth
Cir. 1989).5

Based on the record in this case, it is clear that the officers
pursuit of Smith was not "continuous." After Officer Kading
lost sight of Smith in the woods, he waited for a half hour for
backup to arrive. During thistime, he returned to Smith's resi-
dence and retrieved a pepper spray canister that he had lost
during his confrontation with Smith. When the officers
entered Johnson's property, no one had seen Smith for over

5 The Supreme Court developed the exigent circumstances exception to
the warrant requirement in Warden v. Hayden , 387 U.S. 294, 298 (1967),
where it upheld a warrantless search where "the exigencies of the situation
made that course imperative.” It expanded on the"hot pursuit” exigency

in United States v. Santana, 427 U.S. 38, 42-43 (1976), where it wrote that
"hot pursuit means some sort of a chase, but it need not be an extended

hue and cry in and about the public streets.” In the context of afleeing sus-
pect, any fine distinctions between these two doctrinesisimmaterial.
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ahalf hour. Unless the "continuity" requirement is stretched
beyond recognition, the facts of this case smply are not cov-
ered by the "hot pursuit" doctrine. The haf-hour time period,
during which the officers received no new information about
where Smith had gone, turned the pursuit from luke warm to
ice cold.

While we respect Deputy Kading's concern for his safety
had he followed Smith into the woods, it does not change the
fact that Johnson had not been seen or heard for at least 30
minutes after disappearing into the woods. Thisis not a case
where the police officers aways knew exactly where the sus-
pect was, but decided that it would be dangerous for them to
enter the property until reinforcements arrive. Cf. Lindsey,
877 F.2d at 779 (noting that when backup arrived, officers
saw the suspect through the window of the house). Under
such circumstances, the "continuity” of the chase is delayed,
but not broken. See United Statesv. Lindsay, 506 F.2d 1686,
173 (D.C. Cir. 1974) (stating that "[s]peed and continuous
knowledge of the alleged perpetrator's whereabouts are the
elements which underpin this exception to the warrant
requirement”).

In this case, however, the continuity of the chase was termi-
nated permanently. Smith did not run into a confined area
where Officer Kading could monitor his movements while
waiting for his backup to arrive. Smith ran into awooded area
where he was free to run for over ahalf hour. Once the
alleged "pursuit” resumed, the officers no longer had any idea
where Smith was.

Under these circumstances, the continuity of the chase

was clearly broken and a warrant was required. Although this
requirement may be inconvenient to law enforcement, any
other outcome renders the concept of "hot pursuit " meaning-
less and allows the police to conduct warrantless searches
while investigating a suspect's whereabouts.
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We also find instructive the Supreme Court's holding in
Welsh v. Wisconsin, 466 U.S. 740, 750 (1984), that "an
important factor to be considered when determining whether
any exigency existsisthe gravity of the underlying offense
for which the arrest is being made." 1d. at 753. Although the
Court did not draw a bright line between felonies and misde-
meanors, it cited favorably a number of cases that refused to
permit warrantless entries of the home for "nonfelonious
crimes." 1d. at 752. Based on these cases, the Court found that
"application of the exigent circumstances exception in the
context of ahome entry should rarely be sanctioned when
thereis probable cause to believe that only a minor offense
.. . has been committed.” Id. at 753.

Smith was only wanted for misdemeanor offenses. Even his
unlawful conduct that gaveriseto theinitia chase, i.e., resist-
ing arrest, is amisdemeanor under Washington law. See
Wash. Rev. Code 8§ 9A.76.040. Although this does not defi-
nitely preclude afinding of exigent circumstances, it weighs
heavily against it.6

Adding another element to this caseis the fact that the offi-
cers encroached on the property of a person who did not
create the exigent circumstances and was completely unre-
lated to the suspect and his misdemeanors. Here, it was Smith
who created the aleged exigency when heresisted arrest. The

6 We do not suggest that Officer Kading did not have aright to pursue
Smith through the public streets after he resisted arrest. The question,
rather, is whether the search can continue when it encroaches on a per-
son's Fourth Amendment rights. Put differently, the question is whose
interest should yield -- a person'sright to be free from warrantless intru-
sions or law enforcement's interest in apprehending a fleeing suspect. Cf.
Brinegar, 338 U.S. at 176. In situations where an officer istruly in hot
pursuit and the underlying offense is afelony, the Fourth Amendment usu-
aly yields. See United States v. Santana, 427 U.S. 38, 42-43 (1976). How-
ever, in stuations where the underlying offense is only a misdemeanor,
law enforcement must yield to the Fourth Amendment in al but the "rar-
est" cases. Welsh, 466 U.S. at 753.
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officers, however, performed a warrantless search of the prop-
erty of Smith's neighbor's home (Johnson). Johnson's lack of
involvement in the Situation that created the exigency is
another factor weighing against the reasonableness of the war-
rantless entry.

Very few cases have considered thisissue. In Nationa
Organization for the Reform of MarijuanaLawsv. Mullen,
796 F.2d 276 (9th Cir. 1986), we confronted a case where
drug enforcement officers, in an attempt to erradicate alocal
marijuanaindustry, conducted warrantless searches of neigh-
bor's properties. We upheld the district court's determination
that "to base probable cause for a search of a neighbor's home
or curtilage on the mere fact that a marijuana garden might be
visible from that property is to render meaningless the fourth
amendment." Nat'l Org. for the Reform of Marijuana Laws\v.
Mullen, 608 F.Supp. 945, 954 (N.D. Cal. 1985). Similarly,
Johnson's rights under the Fourth Amendment cannot be
waived simply because the officers were hoping to catch a
glimpse of Smith on his property.

Of course, the subsequent warrant after the invalid search
does not validate the search. Wong Sun v. United States, 371
U.S. 471, 487 (1963).

V.

The search was without probable cause and not within

the exigent circumstances or hot pursuit exceptionsto the
Fourth Amendment warrant requirement. Accordingly, we
REV ERSE on the probable cause issues and REMAND on
the curtilage issue for further proceedings consistent with this
opinion.

KOZINSKI, Circuit Judge, with whom Circuit Judges
TROTT, T.G. NELSON, SILVERMAN join, Circuit Judge
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GOULD joins with respectsto Parts |, 11, 111.A and IV, and
Circuit Judge PAEZ joins with respect to Part I11.A: 1

A magjority holds that the search was not justified by the hot
pursuit exception to the Fourth Amendment, but we need only
reach that exception if the search intruded on an area pro-
tected by the amendment. Although our prior precedents
regarded the curtilage as a factual question, we conclude, by
adifferent mgority, that those cases have been overruled by
Ornelasv. United States, 517 U.S. 690 (1996). As the histori-
cal facts are undisputed, we may consider whether the area
outside the shed fell within the curtilage of Johnson's home
under the Fourth Amendment.

The chase began when Deputy Chris Kading drove down

the driveway leading to Steven Dustin Smith'strailer.2 On
spotting the police car, Smith must have guessed that the visit
concerned his outstanding arrest warrants because he started
to run away. After abrief struggle with the deputy, Smith
wriggled out of his jacket and took off down the rural high-
way, heading west. About halfway between his trailer and
Johnson's homestead, Smith ran south off the road and into

a heavily wooded area.

Rather than chasing Smith into the woods, Kading radioed
for backup and turned down the driveway to Johnson's house,
where he believed Smith might look for a place to hide. After
about 250 yards, Kading reached alocked gate, where he

1 A mgjority of the en banc court holds that under Ornelas v. United
States, 517 U.S. 690 (1996), the determination of the curtilage must be
reviewed de novo on appeal, and we overrule our past cases to the con-
trary. Thus, Part 111.A reflects the opinion of the Court.

2 The facts are described in greater detail in the original panel opinion.
See United States v. Johnson, 207 F.3d 538, 541-43 (9th Cir. 2000),
vacated and reh'g en banc granted, 227 F.3d 1169 (9th Cir. 2000).
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waited until a second officer arrived. The two deputies
planned to search for Smith on Johnson's property before
heading into the woods. They pushed in the hasp on the gate
and continued more than fifty yards down the driveway to the
front of the house. They knocked on Johnson's front and back
doors, but received no answer.

A perimeter fence encircled the buildings on Johnson's
property. Johnson's home and backyard were surrounded by
an interior fence, with the front door opening onto the rest of
property. A kennel, surrounded by its own fence, was located
about ninety feet from the house, and dightly farther, about
120 to 150 feet from the house, an old shed was built into the
side of ahill. The deputies searched a covered area near the
back of the house, walked around the outside of the home
towards the kennel and looked inside two old vehicles parked
nearby. Seeing no sign of Smith, the deputies headed towards
the shed. Standing one to two feet in front of its door, Kading
smelled the scent of marijuana wafting through a vent. After
confirming that the shed was locked, the deputies |eft the
property and continued their search for Smith. They later
returned with other deputies and awarrant and discovered 771
marijuana plants in Johnson's house, shed and kennel.

Before the district court, Johnson moved to exclude his gar-
den from evidence on the ground that the search violated the
Fourth Amendment. The government argued that the area
around the shed fell outside the curtilage of Johnson's home
and presented evidence in support. Because the district court
concluded the deputies were in hot pursuit of Smith, it did not
decide whether the area around the shed was within the curti-
lage. The court noted that "whether | sit here and figureiit's

in the curtilage or out of the curtilage,” the deputies search
was justified because it "in no way intruded on Mr. Johnson's
residence.”" Nevertheless, the historical facts underlying the
curtilage issue are in the record and undisputed.

9213



The Fourth Amendment, as the Supreme Court has inter-
preted it, permits the police to search all over your land, so
long as the officers don't cross the boundaries of your home.
As Justice Holmes observed, "[T]he special protection
accorded by the Fourth Amendment to the peoplein their
“persons, houses, papers, and effects,’ is not extended to the
open fields." Hester v. United States , 265 U.S. 57, 59 (1924)
(quoting U.S. Congt. amend. IV). Therationale for thisdis-
tinction lies not just in the text of the Amendment, but in that
provision's emphasis on preserving privacy. Within our
homes, we expect to be free from government interference
and surveillance. See Oliver v. United States, 466 U.S. 170,
178-79 (1984). But we lack a similar expectation in the open
fields of our property. Although the law gives ustheright to
exclude others from trespassing on our fields, we have no
similar privilege to avoid prying eyes while we walk in our
front yard. The Supreme Court has read the Fourth Amend-
ment to incorporate these traditional notions by protecting the
intimacy of the home, but providing no protection from police
searching in the open fields outside the home.

But the constitutional boundaries of the home are some-

what larger than the walls of the house; they include the "cur-
tilage," that "areato which extends the intimate activity
associated with the “sanctity of a man's home and the priva-
ciesof life' " 1d. at 180 (quoting Boyd v. United States, 116
U.S. 616, 630 (1886)). The concept arises out of the common
law, which viewed a man's home as his "castle of defence.”
4 William Blackstone, Commentaries * 225. The curtilage
included not only the castle walls, but also those turrets,
moats and baileys that adjoined the residence and whose
breach the owner would regard as a violation of the security
of the home. Seeid. At the same time, "no distant barn, ware-
house, or the like, are under the same privileges. " 1d. When
we consider modern homes, we might include within the cur-
tilage an adjoining garage, the yard within the white picket
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fence, or the gazebo where the kids keep their pool toys. The
real question is whether the home owner might reasonably
regard those structures as part and parcel of the home itself.

Although there is no mechanical way of determining

whether a particular area falls within the curtilage, the
Supreme Court, in United Statesv. Dunn , 480 U.S. 294, 301
(1987), identified four factors that courts should consider in
addressing the question: (1) the proximity of the areato the
home; (2) whether the areais included within an enclosure
surrounding the home; (3) the nature of the usesto which the
areais put; and (4) the steps taken by the resident to protect
the area from observation by people passing by. These factors
do not yield a definite answer; rather they guide courtsin
determining whether the areais so intimately connected to the
home that it should fall under the umbrella of the Fourth
Amendment's protections. Seeid.

Because the district court did not determine whether the

shed fell within the curtilage, it failed to conduct the required
Dunn analysis. Our ability to review the curtilage question for
ourselves depends on whether it is the kind of inquiry suscep-
tible to determination in the first instance by an appellate
court, or whether it isan "essentially factual " inquiry requir-
ing usto defer to the district court's judgment. See United
States v. McConney, 728 F.2d 1195, 1203 (9th Cir. 1984) (en
banc); see dso United Statesv. Depew , 210 F.3d 1061, 1067
(9th Cir. 2000) (remanding to the district court for determina-
tion of the curtilage issue). If it is the latter, then we must
remand to the district court so that it may make the initial
determination.

A. In the past, we have joined other circuits in concluding
that the Dunn test is factual, to be applied by the district court
and reviewed only for clear error. See, e.q., United Statesv.
Traynor, 990 F.2d 1153, 1156-57 (9th Cir. 1993); United
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Statesv. Reilly, 76 F.3d 1271, 1275 (2d Cir. 1996); United
States v. Friend, 50 F.3d 548, 552 (8th Cir. 1995), vacated on
other grounds, 517 U.S. 1152 (1996); United Statesv. Benish,
5 F.3d 20, 24 (3d Cir. 1993); United States v. Hatch, 931 F.2d
1478, 1480 (11th Cir. 1991). In Traynor, we reasoned that
even though the curtilage question may be viewed as a mixed
one of law and fact, the Dunn test was appropriate because the
boundaries depended heavily on the factual circumstances of
each case. See 990 F.2d at 1156-57; see also United Statesv.
Depew, 8 F.3d 1424, 1426 (9th Cir. 1993) ("Every curtilage
determination is distinctive and stands or fallson its own
unique set of facts.").

We believe, however, that the Supreme Court's recent deci-
sonin Ornelas, 517 U.S. 690, requires us to reconsider our
view of who decides the curtilage issue. In Ornelas, the Court
concluded that mixed questions of law and fact under the
Fourth Amendment are subject to plenary review by appellate
courts. The Court acknowledged that deciding the appropriate
standard of review in such instances poses some difficulty.
Legal standards such as "probable cause" and"reasonable
suspicion” cannot usefully be reduced to clear legal rules, and
so they draw their content entirely from their application to
concrete cases. Seeid. at 695-96. Because such Fourth
Amendment questions depend upon a particular factua con-
text, some circuits had concluded (as we had with respect to
the curtilage issue) that they must defer to the judgments of
the district courts.

However, the Supreme Court decided that such deferential
review was inappropriate in Fourth Amendment cases.
Although appellate courts must rely on the district courts to
determine the historical facts undergirding the Fourth Amend-
ment inquiry, they need not give the same deference to the
district court's application of the legal standard to those facts.
Independent review is necessary for appellate courts to ensure
that the Fourth Amendment be applied consstently across
cases. Seeid. at 697. If appellate courts reviewed such deter-
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minations for clear error, then identical factual circumstances
could lead to different results depending upon the predilec-
tions of each district judge. Likewise, law enforcement offi-
cerswould lack the "set of rules which, in most instances,
makes it possible to reach a correct determination beforehand
asto whether an invasion of privacy isjustified in the interest
of law enforcement." Ornelas, 517 U.S. at 697-98 (internal
guotation marks and citations omitted).

The considerations catalogued in Ornelas apply with equal
force to the determination of where the curtilage ends. There
is no conceptual difference between calling an area"curti-
lage" and telling an officer he had "probable cause” or "rea
sonable suspicion.” The curtilage question turns on "whether
the areain question is so intimately tied to the home itself that
it should be placed under the home's ‘umbrella of Fourth
Amendment protection.” Dunn, 480 U.S. at 301. The question
of whether an area should be protected by the Fourth Amend-
ment is not ultimately afactual one. It depends upon whether
the government's intrusion in the area "infringes upon the
personal and societal values protected by the Fourth Amend-
ment." Oliver, 466 U.S. at 182-83. In making that determina-
tion, a court must apply thislegal value judgment to the facts
of each case.3

If law enforcement officers are to respect the Fourth
Amendment rights of the citizens they serve, they must have
the kind of guidance that transcends any one judge's view of
aparticular case. The district courts must obviously resolve

3 Relying on Ornelas, the Supreme Court recently recognized that de

novo review is appropriate in other contexts that call for "the application
of a congtitutional standard to the facts of a particular case," such as
whether the review of the district court's determination of whether a puni-
tive damage award is constitutionally excessive. Cooper Indus. v. Leather-

man Tool Group, 2001 WL 501732 (U.S. May 14, 2001) (internal
guotation marks omitted). If the Court concludes Ornelas applies outside
the Fourth Amendment context, afortiori it would seem to apply to analo-

gous determinations within the Fourth Amendment framework.
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any controversies over the historical facts underlying the

Dunn factors, and appellate courts will review such determi-
nations for clear error. But the application of the law to the
factsisnot the kind of issue peculiarly within the province of
the district courts. Indeed, curtilage questions are easier for
appellate courts to review than are determinations of probable
cause. The curtilage depends on the layout of the property and
the uses to which it is put, factors that are considerably more
objective than the inferences drawn from an officer's experi-
ence which underlie the determination of probable cause. See
Ornelas, 517 U.S. at 699 (recognizing that even plenary
review of probable cause requires some deference to the
expertise of local police). Accordingly, we hold that the deter-
mination that a particular search did (or did not) occur within
the curtilage must be reviewed de novo on apped. 4

We are the first of the circuits to consider the effect of

Ornelas on the curtilage question. The Second Circuit has
"assumed, without deciding, that Ornelas requires usto

review the district court's finding of curtilage de novo."

United States v. Reilly, 91 F.3d 331, 331 (2d Cir. 1996). Like-
wise, a prominent Seventh Circuit judge has concluded that
"inlight of Ornelas, [the curtilage ] is a question that we are

to decide de novo, without deferring to the district court.”
United States v. Redmon, 138 F.3d 1109, 1132 (7th Cir. 1998)
(en banc) (Posner, C.J., dissenting) (citation omitted).5 The

4 We overrule the contrary statementsin United States v. Furrow, 229
F.3d 805, 816 (9th Cir. 2000); United Statesv. Soliz, 129 F.3d 499, 502
(9th Cir. 1997); United Statesv. Depew , 8 F.3d 1424, 1426 (th Cir.
1993); United Statesv. Brady, 993 F.2d 177, 178 (Sth Cir. 1993); and
United Statesv. Traynor, 990 F.2d 1153, 1156-57 (9th Cir. 1993).
Because the en banc court ultimately remands the case for a determination
of whether the search took place within the curtilage, we retain jurisdiction
over any subsequent appeals.

5 The mgjority in Redmon did not reach the curtilage question. The Sev-
enth Circuit, without discussion, has cited Ornelas for the proposition that
the curtilage is to be reviewed for clear error. See United States v. Shanks,
97 F.3d 977, 979 (9th Cir. 1996). We can't say whether a subsequent

panel in the Seventh Circuit will treat the unreasoned citation as having
settled the question. To the extent it does reflect the judgment that Ornelas
requires the curtilage to be reviewed for clear error, we respectfully dis-

agree.
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the reviewing court to determine the issue de novo. See State
v. Martwick, 604 N.W.2d 552, 557 (Wis. 2000). No court that
has considered Ornelas has ruled to the contrary.

The Supreme Court's own approach in Dunn supports our
plenary review of the curtilage question. There, the Supreme
Court held that the barn in question fell outside the curtilage
even though the lower courts had not conducted (and of
course, could not have conducted) the Dunn analysis. See
Dunn, 480 U.S. at 301. If the Court believed that the curtilage
determination required an on-the-spot judgment by the district
court, it could have remanded the case for consideration
below. Instead, the Court relied on the undisputed facts in the
record and determined the question for itself.

B. A mgority of the en banc court, after due consider-

ation, holds that the determination of the curtilage must be
reviewed de novo. According to Judge Tashima, however,
this conclusion is merely dicta, because deciding the standard
of review is not necessary to the disposition of this case.
Judge Tashima advises litigants that the question we purport
to answer remains unsettled, and that future panels are free to
disagree without violating the law of the circuit.

Judge Tashima's concurrence raises a fundamental question
concerning the development of our circuit law: To what
extent isalater panel bound by statements of law contained
in opinions of an earlier panel? Judge Tashimawould hold
that alater panel isfreeto ignore statementsin an earlier
opinion--even statements supported by reasoned anaysis--if
the later panel concludes that the earlier ruling is not neces-
sary to the result reached. Judge Tashimais not the first mem-
ber of our court to take this position. See, e.q., United States
v. Enas, 204 F.3d 915, 920 (9th Cir. 2000) (dismissing the
legal analysis of an earlier panel as "not necessary to the
court's decision"), reh'g en banc granted, 219 F.3d 1138 (Sth
Cir. 2000). For the reasons explained below, we reject this
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approach. We hold, instead, that where a panel confronts an
issue germane to the eventual resolution of the case, and
resolvesit after reasoned consideration in a published opin-
ion, that ruling becomes the law of the circuit, regardless of
whether doing so is necessary in some strict logical sense.

The difficulty with Judge Tashima's approach is that judges
often disagree about what is and is not necessary to the reso-
lution of a case. For example, the Enas panel dismissed a key
portion of our earlier opinion in Means v. Northern Cheyenne
Tribal Court, 154 F.3d 941 (9th Cir. 1998), as dicta, because
it did not believe the discussion was necessary to the result in
Means. See Enas, 204 F.3d at 920. But the judgesin Means
must have thought they were ruling on an issue that was nec-
essary, else they would not have included it in their opinion.
Indeed, a member of the Means panel wrote separately on that
very issue--something that would have been wholly superflu-
ousif the Means majority had merely been ruminating.

Panels often confront cases raising multiple issues that

could be dispositive, yet they find it appropriate to resolve
several, in order to avoid repetition of errors on remand or
provide guidance for future cases.6 Or, panels will occasion-
aly find it appropriate to offer alternative rationales for the
results they reach.7 Judge Tashimadid as much in Calderon

6 See, e.q., Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803) (Marbury
has aright and aremedy, but the U.S. Supreme Court lacks jurisdiction);
United States v. Vallgjo, 237 F.3d 1008, 1026 n.9 (9th Cir. 2001) (recog-
nizing four "independent grounds for reversal " and remanding for a new
trial); Association of Mexican-American Educatorsv. California, 231 F.3d
572, 579 (9th Cir. 2000) (en banc) (ruling on whether Title VI and VII
apply even though the issues were unnecessary to the disposition of the
case); United States v. Weams, 49 F.3d 528, 531 (9th Cir. 1995)
(Schroeder, J.) ("Because we conclude that the government may retry
Weems, we also address Weems' contention that the district court erred

in admitting evidence. . . .").

7 See, e.q., United Statesv. Reid, 226 F.3d 1020, 1026 (9th Cir. 2000)
(Pregerson, J.) (consent to search was invalid because the party lacked the
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v. United States District Court (Kelly), 163 F.3d 530, 542 (9th
Cir. 1998) (en banc), by holding that AEDPA's statute of lim-
itations didn't apply because a habeas petition was filed
before the statute was enacted and, in the aternative, because
equitable tolling applied. Under Judge Tashima's view, nei-
ther rationale would be necessary to the outcome, and future
panels could ignore both as dicta.8

If later panels could dismiss the work product of earlier
panels quite so easily, much of our circuit law would be put
in doubt. No longer would the question be whether an issue
was resolved by an earlier panel. Rather, lawyers advising
their clients would have to guess whether alater panel will
recognize aruling that is directly on point as also having been
necessary. We decline to introduce such uncertainty into the
law of our circuit.

We follow, rather, the approach we have taken in deciding
whether an issue is "necessarily decided” for purposes of col-

authority to consent and the consent was involuntary); United States v.
Adams, 446 F.2d 681, 684 (9th Cir. 1971) (court did not err, and in the
aternative, error was harmless). This happensin particular where both
prongs of the analysis are doubtful. See, e.q. , Klevev. Hill, No. 97-56182,
2001 WL 257960, at *2 (9th Cir. Mar. 16, 2001) (sustaining conviction on
the grounds that state court decision may have changed the law and that,
even if it didn't, defendant was convicted under the reasoning of the state
decision).

8 Judge Tashima asserts that "[0]f course," aternative holdings and dicta
"are not the same,” but he doesn't explain why. Tashima Concurrence at

4 n.5. Under hisrationale, which is that everything not necessary to the
result is dicta, both alternative holdings are dicta because neither is neces-
sary to the result. We can test this proposition by asking the question:
Would the result change if either of the aternative holdings were
removed? The answer, of course, is no. Since either could be removed
without affecting the result, neither is necessary, and so under Judge
Tashima's reasoning, dicta. Of course, we do not argue that alternative
holdings are dicta; to the contrary. But the fact that they are not, only
shows the fallacy of Judge Tashima's approach.
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lateral estoppel. As Chief Judge Schroeder explained in
United States v. Weams, 49 F.3d 528, 532 (9th Cir. 1995), "in
order to justify invoking collateral estoppel, afactua determi-
nation must have been "necessarily' (and not presumably’)
decided in the first proceeding.” But "necessarily," she noted,
means only that the court undeniably decided the issue, not
that it was unavoidable for it do so. Over the disagreement of
one our colleagues, seeid. at 534 (Norris, J., concurring),
Weanms held that where the court heard evidence and argu-
ment from both parties, and specifically ruled on theissue, a
party may not escape the ruling's binding effect on the ground
that it was not logically essential to the court's ultimate deter-
mination. Seeid. at 532.

Of course, not every statement of law in every opinionis
binding on later panels. Where it is clear that a statement is
made casually and without analysis, where the statement is
uttered in passing without due consideration of the aterna-
tives, or where it is merely a prelude to another legal issue
that commands the panel's full attention, it may be appropri-
ateto re-visit theissue in alater case. However, any such
reconsideration should be done cautiously and rarely--only
where the later panel is convinced that the earlier panel did
not make a deliberate decision to adopt the rule of law it
announced.9 Where, on the other hand, it is clear that a major-
ity of the panel has focused on the legal issue presented by the
case before it and made a deliberate decision to resolve the

9 For instance, in VeraCruz v. City of Escondido, 139 F.3d 659, 661
(9th Cir. 1998), we noted that, where three previous cases had refrained
from announcing alegal standard for the use of deadly force, their remarks
could not be taken as settling the question. Likewise, in United States v.
Crespo de Llano, 830 F.2d 1532, 1541 n.2 (9th Cir. 1987), we noted that
an earlier panel had expressly not decided a standard of review, and so its
discussion must be regarded as dicta. In both cases, we measured dicta
based on whether the earlier panel intended to decide the issue, not
whether the discussion was logically necessary to the earlier disposition.
Where a panel tells usit's not deciding the question, of course, we take

it at itsword.
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issue, that ruling becomes the law of the circuit and can only
be overturned by an en banc court or by the Supreme Court.

A magjority of the en banc court has concluded that the
determination whether the search took place within the curti-
lage must be reviewed de novo. Theissue was fairly
presented to us and refined through the adversary process, and
we have decided it after careful analysis, rather than through
acasua, off-hand remark or a broad statement of principle.
Under these circumstances, our court has undeniably decided
the issue, see Weems, 49 F.3d at 532, and our holding
becomes the law of the circuit. See United States v. Oshatz,
912 F.2d 534, 540 (2d Cir. 1990) (Newman, J.) ("[I]n some
contexts expressions of views by an appellate court must be
regarded as the law of the circuit, even though not an
announcement of a holding or even a necessary step in the
reasoning leading to aholding"); United Statesv. Crawley,
837 F.2d 291, 292-93 (7th Cir. 1988) (Posner, J.) (adopting a
pragmatic definition of dictum based upon whether the previ-
ous panel fully considered the issue and intended for future
interpretersto rely on it).10 We disapprove Judge Tashima's
argument to the contrary.

10 Judge Tashima's attempt to distinguish these cases is not persuasive.
He accepts that Oshatz read the law of the Second Circuit asincluding a
statement unnecessary to the disposition of the case, but he contends that,
since the ruleinvolved trial procedure, it would only bind the district
courts, and not later circuit panels. But would later panels of the Second
Circuit be free to announce arule of trial procedure contrary to that
announced in Oshatz? Of course not; the law of the circuit binds all courts
in the circuit, including later court of appeals panels. In order for the Sec-
ond Circuit to give different guidance to its tria judges, it would have to
go en banc.

Judge Tashima quotes only half the sentence in reading Crawley for the
proposition that we may ignore dicta because "the passage was unneces-
sary to the outcome of the earlier case. . . ." TashimaOp. at 9232 (quoting
Crawley, 837 F.2d at 292). The sentence continues as follows: "and there-
fore perhaps not as fully considered as it would have been if it were essen-
tial to the outcome." Crawley, 837 F.2d at 292. Crawley defines dicta by

9223



Y

Because five members of our panel would affirm on the
record before us, we proceed to examine the Dunn factors
based upon the undisputed facts in the record:

1. Proximity. Because the curtilage is defined as the area
adjoining and immediately associated with the home, proxim-
ity to the homeisthe first factor under Dunn . In Dunn, the
Court noted that 180 feet was a "substantial distance support[-
ing] no inference that the barn should be treated as an adjunct
of the house." 480 U.S. at 302. Johnson's shed was |ocated
120 to 150 feet away from the house, not quite asfar asin
Dunn, but still a substantial distance. We have noted that there
isnot "any fixed distance at which curtilage ends,” Depew, 8
F.3d at 1427, but our cases have generaly regarded the area
around a structure 120 feet from the house to lie outside the
curtilage. Compare United Statesv. Van Damme, 48 F.3d
461, 464 (9th Cir. 1995) (200 feet is outside the curtilage);
United States v. Brady, 993 F.2d 177, 178 (9th Cir. 1993) (45
feet is outside the curtilage); Traynor, 990 F.2d at 1158 (70
to 75 feet is outside the curtilage); United Statesv. Calabrese,
825 F.2d 1342, 1350 (9th Cir. 1987) (50 feet is outside the
curtilage), with United States v. Furrow , 229 F.3d 805, 817
(9th Cir. 2000) (100 feet isinside the curtilage); Depew, 8
F.3d at 1427 (60 feet isinside the curtilage). Thus, standing
alone, proximity weighs against finding that the area outside
Johnson's shed lay within the curtilage.

2. Enclosure. Because, in most cases, the curtilage will
be clearly marked, Dunn requires us to examine the fences

the intention of the previous panel, rejecting as inadequate the definitions
Judge Tashimarelieson. A passage is dictawhere it was "not afully mea-
sured judicia pronouncement,” and so "the court was not attempting to
change the established standard and . . . no reasonable interpreter of our
decisions would have thought it was and relied accordingly.” Id. at 293.
Under Crawley, ameasured judicial pronouncement by amajority is not
dicta.
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that demarcated portions of Johnson's property. Johnson's
shed liesinside the perimeter fence encircling the buildings
on his property, but outside an interior fence that includes
only the house. Under Dunn, a perimeter fence surrounding a
property does not designate the curtilage. See also Traynor,
990 F.2d at 1158. Likewise, Johnson's perimeter fence, while
not surrounding his entire property, encircles an area that con-
tains a dog kennel, the shed, the home and several acres of
open space. Given the open fields within the fence, and the
existence of severa other interior fences, we do not consider
the perimeter fence to be relevant in designating the curtilage.

In contrast to the perimeter fence, an interior fence that sur-
rounds the home isa"significant” factor in determining the
curtilage. Dunn, 480 U.S. at 302. Dunn concluded that, where
afence surrounds the home, the curtilage is unlikely to
include areas that lie outside that fence. Johnson triesto dis-
tinguish this case from Dunn because here, nothing separates
the shed from the house; one can walk from the front door of
the house to the shed without crossing over any fence. While
thisistrue, it is misleading. Johnson's house is surrounded on
more than 270 degrees by an interior fence that includes a
small yard. The only gap in that fence isfilled by the house
itself. A person walking from the front door to the shed may
avoid the fence, but no one could reach the back or sides of
the house from the shed without crossing the fence (or enter-
ing the house). Thus, the interior fence in this case demarcates
an area of land that includes the house but excludes the shed.

3. Use. Dunn also requires us to consider whether the

areain question was used or appeared to be used for the inti-
mate activities associated with domestic life and the privacies
of the home. Dunn was not entirely clear about whether use

is determined by what the officers knew at the time of the
search or how the homeowner himself actually used the area.
The Court described the factor as "the nature of the usesto
which the areais put,” suggesting that the relevant inquiry is
the actual use the owner makes of the area. Dunn , 480 U.S.
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at 301. At the same time, the Court found it "especially signif-
icant” that the officers had objective information that the barn
was not being put to domestic use: Aerial photos showed a
truck apparently delivering chemicalsto the barn, and the
officers detected a strong chemical odor emanating from the
barn itself. Seeid. at 302-03.

Following Dunn, we have emphasized both actual use and
objective factors in determining the nature of the uses to
which astructure is being put. We have looked at what an
observer standing outside the structure could have known. See
Brady, 993 F.2d at 178-79 (in determining the use of the
building, the police relied on the tips of informants, the smell
of marijuana and the buzzing of electrical ballasts); Depew, 8
F.3d at 1427 (police received atip from an informant that
property was used to grow marijuana); Traynor , 990 F.2d at
1158 (police were able to smell marijuana and hear the buzz-
ing of electrical ballasts). But we have also considered the
actual uses that a homeowner makes of the property. See Van
Damme, 48 F.3d at 464 (cultivation of marijuanais not an
intimate activity); Brady, 993 F.2d at 178-79 (some evidence
that outbuilding was used for storage and as a play areafor
children, aswell asto grow marijuana); Depew , 8 F.3d at
1427 (homeowner was a practicing nudist who liked to walk
around in the buff outside his house); Traynor , 990 F.2d at
1158 (no evidence that outbuilding was used for anything
other than growing marijuana).

The officers smelled the marijuana while standing in an
open area outside the old shed. There is no evidence that
Johnson used that area for any intimate household activities,
nor that any outside observer would believe the areawas so
used. Because the officers did not enter the shed, we have no
need to decide whether itsinterior fell within the curtilage.
See Van Damme, 48 F.3d at 465 (where the officers smelled
marijuana from outside greenhouses, there was no"need to
reach the question of whether the interior of the greenhouses
congtituted “open fields "). However, the uses to which the
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shed was put are relevant to determining whether a person
walking from the home to the shed would consider himself as
remaining within the curtilage of the home.

Johnson does not claim that he used the old shed for any
activities other than growing marijuana. "The cultivation of
crops, such as marijuana, is one of those activities that occur
in “open fields," not an intimate activity of the home.” Van
Damme, 48 F.3d at 464 (quoting Oliver, 466 U.S. at 179).
Thus, actual use weighs against finding that the area outside
the shed fell within the curtilage.

Objective use is somewhat closer. In contrast to Dunn, the
deputies had no prior information indicating that Johnson was
growing marijuanain the shed or elsewhere on his property.
They entered the property looking for Smith. At the same
time, ashed is not generally known for housing the intimate
activities of domestic life. And Deputy Kading testified that
this particular shed was old, lay down a hill from the home
and smelled of the marijuana growing inside it. These factors
would allow the officers to conclude that the old shed was not
considered to be part of the home. Thus, the objective evi-
dence aso tilts against finding that the area outside the shed
was within the curtilage.

4. Vigbility. The fourth Dunn factor looks at the steps

the homeowner has taken to prevent those standing in his

open fields from viewing activity in the area alleged to be in
the curtilage. In Dunn, the Court noted that the chainlink inte-
rior fences were used to corral livestock, rather than block visi-
bility.11 See 480 U.S. at 303. Similarly, nothing in the record

11 Judge Ferguson's suggestion that a chainlink fence provides the same
expectation of privacy as afence that blocks visibility is directly contrary
to the Supreme Court's holding in Dunn, as well as common sense. See
Ferguson Op. at 9201. Judge Ferguson's concern for economic inequality
doesn't change the fact that one can see through a chainlink fence, no mat-
ter whether arich or poor man stands on the other side.
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suggests Johnson did anything to shield the shed from the
view of those standing in hisfields. His fences restricted
access but they did not block visibility. While the locked shed
may have sheltered the marijuana garden inside, there was
nothing to stop the officers from observing the area outside
the shed. Thus, Johnson did not contrive to protect that area's
privacy as one might protect one's home.

* % %

Taken alone, each Dunn factor weighs against finding that
the area outside the old shed lay within the curtilage of John-
son's property. Together, their weight is conclusive. The offi-
cers smelled the marijuana while standing in an open area at
least 120 feet away from the house and outside the interior
fence surrounding the home. The shed lay down ahill from
the house, and indeed was hardly visible from Johnson's resi-
dence. There were no domestic activities conducted in the
area, and Johnson made no specid effort to shield it from
view. Our cases have established that where the police stand
outside a non-residential structure lying away from the house
and smell the odor of drugs, they are generally not within the
curtilage of the home. See Van Damme, 48 F.3d at 465;
Brady, 993 F.2d at 179; Traynor, 990 F.2d at 1159; Cala
brese, 825 F.2d at 1359; see dso Dunn, 480 U.S. at 301. We
have little difficulty in reaching the same conclusion on the
facts of this case.

\Y,

Based on the undisputed facts in the record, we conclude
that the area outside the shed was not within the curtilage of
Johnson's home. It seems pointless to send this case back to
the district judge, who will surely reach the same resullt.
Accordingly, we would affirm.
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TASHIMA, Circuit Judge, concurring:

| concur in al of Judge Ferguson's opinion for the Court,1
except for Parts|11.a, b, ¢, and d, which | regard as dicta. |
write separately only to correct the mistaken assertion that
Part [11.A of Judge Kozinski's opinion represents a'holding"
of the Couirt.

Judge Kozinski states: "Accordingly, we hold that the
determination that a particular search did (or did not) occur
within the curtilage must be reviewed de novo on appeal.”2
Op. of Kozinski, J., at 9218; see aso id. at 9212 n.1. While
some may find his musings to be interesting, they are of no
moment because they have no effect on our disposition of the
case. Thus, while | disagree with his overly-broad reading of
Ornelasv. United States, 517 U.S. 690 (1996), it would serve
no useful purpose to debate the issue in this case.

Judge Kozinski's musings about the standard of appellate
review of curtilage determinations are dicta because the Court
has not reviewed any curtilage determination.3 Rather, inits
disposition, the Court remands the case to the district court for
it to make that determination in the first instance. See op. for
the Court at 9192, 9197, 9211. We have not reviewed the cur-
tilage issue under any standard of review. Thus, because

1 Judge Ferguson's opinion is the opinion of the Court becauseit isthe
opinion on which our mandate--our disposition of the case--is based.
Nothing in Judge Kozinski's opinion, not even that part (Part I11.A) joined
in by five other members of the en banc court, affects our disposition of
the case.

2 In an accompanying footnote, Judge Kozinski purports to "overrule"
our consistent line of cases, starting with United States v. Traynor, 990
F.2d 1153, 1156-57 (9th Cir. 1993), which holds that a district court's
determination whether an area is within the protected curtilage of a home
is reviewed under the clearly erroneous standard. See op. of Kozinski, J.,
at 9218 n4.

3 Infact, the district court did not make any curtilage determination at

all. See op. for the Court at 9192, 9197; op. of Kozinski, J., at 9215.
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Judge Kozinski's announcement of his preferred standard of
review of curtilage issues is unnecessary to our disposition of
the caseg, it is dictum. See Export Group v. Reef Indus,, Inc.,
54 F.3d 1466, 1472 (9th Cir. 1995) (adopting Black's Law
Dictionary definition of "dictum" as "an observation or
remark . . . not necessarily involved in the case or essential

to its determination) (ellipsisin the original); Id. (holding that
statements "not necessary to the decision™ of the case "have
no binding or precedential impact").

Judge Kozinski does not contend that his standard of

review pronouncements are not dicta according to any
accepted definition of the term. He does not even attempt to
argue that his statements regarding the standard of review for
curtilage determinations are necessary to our decision in this
case. They transparently are not. Instead, he disagrees with
our Circuit's definition of "dictum,” which reflects the
centuries-long development of the common law.4 He criticizes
the accepted approach as "difficult” because”judges often
disagree about what is and is not necessary to the resolution
of acase." Op. of Kozinski, J., at 9220. | submit, however,
that the standard he would have us adopt would be fraught
with even more difficulty. He would shift to the wholly sub-
jective and completely unworkable standard of "deliberate”
and "due consideration” versus "casual. " 1d. at 9222-23. He
does not inform us on which side of the line "considered, but
not duly considered” or "semi-casual" would fall. Thisisno
standard at all.

Judge Kozinski's reliance on the "necessarily decided” rule
for invoking collateral estoppel, see. id. at 9221, is equally
flawed. Obvioudy, one of the primary preconditions for the

4 Judge Kozinski has, however, agreed with the accepted definition of
"dictum” in the recent past. See Vera Cruz v. City of Escondido, 139 F.3d
659, 661 (9th Cir. 1998) (characterizing three prior cases as "dicta’
because "the earlier cases had no occasion to decide” theissue). Likewise,
we have "no occasion to decide" the standard of review issuein this case.
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invocation of collateral estoppel isthat the issue was, in fact,
decided in the prior proceeding. But applying the same test--
whether an issue has "undeniably" been decided--to alega
issue to distinguish between dictum and a holding would, in
fact, completely obliterate any distinction between dicta and
holdings. A panel can "undeniably” decide any question of
law, whether or not it isrelated to any issue in the case and
whether or not it is necessary to the disposition of the case.5

Finally, Judge Kozinski's reliance on out-of-circuit author-
ity ismisplaced. United Statesv. Oshatz, 912 F.2d 534 (2d
Cir. 1990), involved the "approv[al] or disapprov[a of an]
aspect of trial court procedure.” 1d. at 540. It thus involved the
exercise of that court's supervisory authority over the trial
courtsin that circuit. Whatever the merits of extending the
force of dicta in such circumstances, here, of course, no such
exercise of our supervisory authority isinvolved. By defini-
tion, any rule on the standard of appellate review speaks only
to future panels of this Court. Thus, Oshatz's reasoning has no
application here.

Judge Kozinski'sreliance on United States v. Crawley, 837
F.2d 291 (7th Cir. 1988), is even more puzzling. Judge Kozin-
ski's ruminations about the standard of appellate review for
curtilage issues meet every definition of"dictum™ quoted in
that case.6 Seeid. at 292. Moreover, it even meets Judge Pos-

5 Judge Kozinski's discussion of Calderon v. United States Dist. Court
(Kédly), 163 F.3d 530, 542 (9th Cir. 1998) (en banc), and other, similar
cases, see op. of Kozinski, J., at 9220-21 & n.6, confuses alternative hold-
ingswith dicta. Of course, they are not the same. See Woods v. Interstate
Redlty Co., 337 U.S. 535, 537 (1949) ("where a decision rests on two or
more grounds, none can be relegated to the category of obiter dictum’)
(citing cases). He does not contend that his pronouncements in this case
are an dternative holding.

6 All of these definitions share a common theme: "a statement . . . that
could have been deleted without serioudly impairing the analytical founda-
tions of the holding;" "argument unnecessary to the decision;” "aremark
... concerning somerule. . . that is not necessarily essential to the deci-
sion and lacks the authority of adjudication;""a statement not . . . neces-
sary for itsdecision.” Crawley, 837 F.2d at 292.

9231



ner's "pragmatic definition of dictum." Op. of Kozinski, J., at
17. For, as Crawley observes, first among the "many"” "rea-
sons there are against a court's giving weight to a passage
found in a previous opinion” "is that the passage was unnec-
essary to the outcome of the earlier case. . . ." 1d. (emphasis

added).

The fact that Judge Kozinski's pronouncement isjoined in

by amagjority of the en banc court does not affect this analy-
sis. By definition, dictum is an unnecessary statement made
by the mgority; unless a statement is made by a mgjority,
there is no need to engage in an analysis of whether that par-
ticular statement is dictum or a holding. Thus, while the en
banc court has the authority to overrule the holding of athree
judge pandl, it can do so only in aholding necessary to the
disposition of the case. If it were otherwise, the en banc court
would be acting as alegidature and not as a court. Cf. Flast
v. Cohen, 392 U.S. 83, 96 & n.14 (1968) (noting that "[t]he
rule against advisory opinions was established as early as
1793" and that it "has been adhered to without deviation").
Finally, an ipse dixit labeling a statement as a "holding" does
not make it so.

Because they are, in fact, dicta, subsequent panels are not
bound either by Judge Kozinski's self-proclaimed"holding"
or by his purported "overruling” of our prior cases. As Judge
Ferguson observes, we must "leave for another panel the
guestion of resolving what standard of review this Court
applies to curtilage determinations.” Op. for the Court at
9197.

GOULD, Circuit Judge, with whom Circuit Judge BERZON
joinsin Part 11, concurring:

| concur in Parts|, 11, 1A, IV and V of Judge Kozinski's
opinion. | join the holding that the United States Supreme
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Court'sdecisionin Ornelasv. United States, 517 U.S. 690
(1996), requires usto review de novo adistrict court's curti-
lage decision, and that our earlier inconsistent cases are over-
ruled.

| respectfully declineto join Part 111B. We have had no
briefing, no argument, and no conference on the holding/dicta
debate. For me, this debate itself is outside of Articlelll,
which empowers us to decide cases and controversies. Here,
we have aduty to decide the issues disputed between Johnson
and the United States. The holding/dicta debate is interesting
and might be beneficial in alaw journal, which could recruit
academics to comment further on the issues on which my
eminent colleagues disagree. The debate might inform our
judgment as a court and possibly lead to consideration of gen-
eral orders or other rules about precedent to guide future pan-
els consistent with their Article [11 duties. The debate
stimulates thought on the nature of the judicial process: what
we mean by precedent and what should be considered holding
and dicta. However, in my view, the debate of the judgesin
this case over the binding effect of their decisions made here
cannot bind a future panel which will have its own duty to
assess Whether ajudicial statement is holding or dicta.
Respectfully, debate over the future import of adecisionis
best |€eft to the future when it is necessary to the decision of
acase.

PAEZ, Circuit Judge, concurring:

| concur in al of Judge Ferguson's opinion except for his
conclusion in Part I11.A. that we should not resolve the stan-
dard of review for curtilage determinations at thistime.

| dso concur in Part 111.A. of Judge Kozinski's opinion
because | agree that the appropriate standard of review for
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curtilage determinations is de novo in light of Ornelasv.
United States, 517 U.S. 690 (1996). Here, however, the dis-
trict court did not make a curtilage determination. Even under
ade novo standard, it is appropriate for the district court to
rule on the issue in the first instance. We can then review the
district court's determination unencumbered by any specula-
tion of what the district court intended by its failure to explic-
itly address the issue or whether the record is complete.
Accordingly, | agree with Judge Ferguson that we should
remand to the district court for a determination of curtilage.
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